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THE CANADIAN BILL OF RIGHTS AND R. V.
DRYBONES-A NEW OUTLOOK ?*
INTRODUCTION

In 1960 the Parliament of Canada passed "An Act for the
Recognition and Protection of Human Rights and Fundamental
Freedoms."' This Act was neatly divided into two parts-Part I is
of course entitled the Canadian Bill of Rights.' This neat division
permitted the Government to have the Queen's Printer publish a
decorative version of the Bill of Rights which was soon found hanging in libraries, schools and elsewhere throughout Canada. The second
part of the Act was not publicised.' Most Canadians learned during
the events of October 1970 that what the Parliament had given
Canadians, the Government could unilaterally take away.'
Prime Minister Diefenbaker in moving the second reading of the
Bill of Rights explained its operation as follows:
if any of these several rights should be violated under legislation now existing
the courts in interpreting the particular laws or statutes which have been passed
will here after, if this bill is passed, be required to interpret those statutes of today in the light of the fact that wherever there is a violation of any of these
declarations or freedoms the statute in question is to that extent non-operative
and was never intended to be so operative. 5
...

2

3

This article was first published in French in November 1971, see "La Declaration canadienne des droits et 'affaire Drybones: Perspectives nouvelles ?"
5 Revue Juridique Themis 305.
8-9 Eliz. II, c. 44.
S. 4 of Part I provides that-" The provisions of this Part shall be known as
the Canadian Bill of Rights."
Dr. Driedger explained that: " It is not difficult to conclude that the division
was made so that the more technical sections, 5 and 6, could be severed, and
still leave a complete bill of rights. Section 5 includes a lawyer's definition of
' law of Canada' that would baffle the layman, and section 6 is an amendment
to the War Measures Act, which is really extraneous to the measure although
it bears some relation to it. These sections could have been included in the
instrument to be designated as the "Bill of Rights," but their inclusion in the
Bill of Rights would be of little value to the general public, and would only
complicate further what is already complicated enough." Driedger, "The
Canadian Bill of Rights" in Contemporary Problems of Public Law in Canada
(ed. Lang; 1968), 34-5.

S. 6(5) of the Act provides that orders or regulations made under the authority
of the War Measures Act override rights and freedoms recognised by the Bill
of Rights. In the Public Order Temporary Measures Act 1970, s. 12(1) provided
that the Act "shall operate notwithstanding the Canadian Bill of Rights "in conformity with s. 2 of the Bill.
6 Hansard, 1960, p. 5646, col. 1. The legislative history of the Bill of Rights is
examined in Tarnopolsky, The Canadian Bill of Rights (1966), 14-7; 62-6; 91-3.
4
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This was not to be, at least not until The Queen v. Drybones1
While the appeal in Drybones was pending before the Supreme
Court,7 Pierre Elliott Trudeau, then Minister of Justice, wrote:
[The Bill of Rights] ...has in practice had a limited application because
the Courts have held that it does not expressly override any provisions inconsistent with it which may be contained in earlier federal statutes. While conceivably the 1960 Bill could have been interpreted so as to alter previously enacted
statutes, the courts have not done this. There have been some conflicting
opinions in various lower courts, but there has on the whole been a strong
judicial tendency to assume Parliament did not intend by the Bill of Rights to
alter specific, pre-existing, inconsistent statutory provisions. The Courts
have said instead that Parliament would have made an express amendment had
it intended to alter its own previously enacted laws. A Supreme Court Judge
did on one occasion deal with this point, and held that the Bill of Rights would
prevail over conflicting statutory provisions even if those had been enacted
prior in time to the Canadian Bill of Rights, but his judgement dissented from
the majority view to the contrary. 8 In the result, the position remains unsatisfactory.'

The Government was evidently disappointed with the judicial application of the Bill of Rights.
Although it is quite rare for our judges to utilise extrinsic evidence," they are undoubtedly considerably more aware of the political, social and economic problems of the country than one can glean
from reading their written decisions. Our Bill of Rights needed some
prodding-something to get it effectively applied. It is ironic that in
losing Drybones, the Government won its case. The following discussion will bear on an examination of the Drybones decision (I), and
on its implications for civil liberties in Canada (II).
1. THE DRYBONES INTERPRETATION

In a survey prepared for the Honourable Arthur Laing, Minister
of Indian Affaires and Northern Development, in 1967 it was recommended that "immediate action [be taken] by the Parliament of
Canada to delete all provisions of the Indian Act relating to liquor
6

[1970] S.C.R. 282.
The Crown's application for leave to appeal to the Supreme Court was granted
on November 28, 1967.
8 The dissenting opinion here, of course, refers to Cartwright J. in Robertson and
Rosetanni v. The Queen [1963] S.C.R. 651,658-62. There is, however, nothing
in "the majority view to the contrary " in that case.
o Trudeau, A CanadianCharterof Human Rights (1968), 13-4 (emphasis added).
10 See Strayer, Judicial Review of Legislation in Canada (1968), 155-81.
7
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control."" Subsequently, Mr. Laing stated that amendments to the
Indian Act would delete all reference to liquor provisions." The
Government then stated that it would propose the repeal of the whole
of the Indian Act."
The Drybones case brought together an ineffectual Bill of Rights
that the Government hoped would become effectual, and a section in
the Indian Act, an Act that the Government promised to have
repealed. On a fairly simple, relatively unimportant and surely
frequently occurring factual setting the Supreme Court painstakingly
fitted fangs to the Bill of Rights.
A.

The Factual Setting
At about 10.50 p.m. on April 8, 1967, Joseph Drybones was
sleeping at a table in the bar of the Old Stope Hotel in Yellowknife.
About one hour later on a complaint from the Assistant Manager of
the Hotel, two R.C.M.P. constables investigated and found Mr.
Drybones drunk in the lobby of the hotel. He was arrested and
charged. The full charge was thatOn or about the 8th of April, 1967 at Yellowknife in the Northwest Territories,
being an Indian, [he] was1 4 unlawfully intoxicated off a reserve, contrary to
s; 94(b) of the Indian Act.

Justice moved on inexorably.
On April 10, 1967, the accused pleaded guilty before Magistrate
John Anderson-Thompson. On appeal to the Territorial Court
Morrow J. granted a trial de novo" insofar as the accused did not
understand English and there was serious doubt whether he could
fully appreciate his plea of guilty. Defense counsel raised the ground
that section 94 of the Indian Act was contrary to the Bill of Rights
and therefore inoperative. In accepting this argument Morrow J.
"1

12

".

14

The Canadian Corrections Association, Indians and the Law (August, 1967).
In an address to the Ryerson Men's Club on October 16, 1967 in Vancouver he
stated: "In the new Indian Act which will come before Parliament in a few
months time, there will probably be no reference to liquor at all. It is time to
treat the Indian as a person responsible for his own behaviour in personal
matters." Cited by Lysyk, (1968) 46 Can. Bar Rev. 141, 149.
Statement of the Government of Canada on Indian policy by the Honourable
Jean Chretien, Minister of Indian Affairs and Northern Development, Hansard,
1969, p. 10582, col. 1.

[1970] S.C.R. at 288-9.

1" R. v. Drybones (1967) 60 W.W.R. 321.
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found the accused not guilty. The Crown appealed this decision to
the Court of Appeal and lost. 6 It subsequently filed an appeal to the
Supreme Court.
The issue was that Indians were denied "equality before the law"
-a right that is granted to all Canadians by section l(b) of the Bill
of Rights. Section 94 of the Indian Act17 provided for liquor infractions and penalties that were different from those specified in the
Liquor Ordinance of the Northwest Territories." Consequently, one
law of Canada provided stricter penalties for Indians than another
law provided for non-Indians."9
This was a classic occasion on which to determine the efficacy
of the Bill of Rights. After the case had been at the Supreme Court
for about one year, the Court ruled that the Bill of Rights was paramount to any other "law of Canada" as defined in section 5(2) of the
Bill.

18
'7

18

19

R. v. Drybones (1967) 64 D.L.R. (2d) 260 (N.W.T.C.A.)
R.S.C., c. 149. S. 94 provides as follows:
"94 An Indian who
(a) has intoxicants in his possession
(b) is intoxicated, or
(c) makes or manufactures intoxicants off a reserve, is guilty of an
offence and is liable on summary conviction to a fine of not less
than ten dollars and not more than fifty dollars or to imprisonment for a term not exceeding three months or to both fine and
imprisonment."
There is in fact no "reserve" within the meaning of the Indian Act in the
Northwest Territories. The holding in Drybones only rendered inoperative
s. 94(b), this being the only subsection in dispute before the Court.
R.O.N.W.T. 1956, c. 60. S. 19 reads as follows:
19. (1) No person shall
(a) be in an intoxicated condition in a public place
(b) supply liquor in a public place to a person who is intoxicated;
or
(c) except as provided in this Ordinance, consume liquor in a
public place."
And s. 38 provides that:
"38. (1) Every person, other than a corporation, who violates any provision of this Ordinance... is guilty of an offence and liable upon
summary conviction to a fine not exceeding fifty dollars or to
imprisonment for a term not exceeding thirty days or to both
such fine and imprisonment."
The Northwest Territories Ordinance here in question is a "law of Canada"
as defined in s. 5(2) of the Bill of Rights. See Northwest Territories Act,
R.S.C. 1952, c. 195, s. 17.
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The Primacy of the Bill of Rights
Drybones was the second leading Bill of Rights case to come

before the Supreme Court." In the first case, Robertson and Rosetanni v. The Queen,21 the Court held that section 4 of the Lord's Day
Actn2 enacted for the preservation of the sanctity of Sunday was not
in conflict with section l(c) of the Bill of Rights insofar as its effect

on non-Christians was purely secular. Cartwright J., dissenting, stated
that the purpose and effect of the Lord's Day Act was to compel
Sunday observance and that consequently it was an infringement of
religious freedom. He concluded that section 4 of the Act was offensive to the Bill of Rights and thus inoperative.'
The following discussion will bear on the construction given to
the Bill of Rights in Drybones as well as to an analysis of the "equality before the law" clause in section l(b) of the Bill.'
Central to these cases are ss. 1, 2 and 5 of the Bill of Rights which provide that:
" 1. It is hereby recognized and declared that in Canada there have existed
and shall continue to exist without discrimination by reason of race, national
origin, colour, religion or sex, the following human rights and fundamental
freedoms, namely,
(a) the right of the individual to life, liberty, security of the person and enjoyment of property, and the right not to be deprived thereof except by due
process of law;
(b) the right of the individual to equality before the law and the protection
of the law;
(c) freedom of religion;
(d) freedom of speech ;
(e) freedom of assembly and association; and
(f) freedom of the press."
"2. Every law of Canada shall, unless it is expressly declared by an Act of the
Parliament of Canada that it shall operate notwithstanding the Canadian Bill of
Rights, be so construed and applied as not to abrogate, abridge or infringe, or to
authorize the abrogation, abridgement or infringement of any of the rights or
freedoms herein recognized and declared .. ."
" 5. (2) The expression ' law of Canada ' in Part I means an Act of the Parliament of Canada enacted before or after the coming into force of this Act, any
order, rule or regulation thereunder, and any law in force in Canada or in any
part of Canada at the commencement of this Act that is subject to be repealed,
abolished or altered by the Parliament of Canada ....
21 [1963] S.C.R. 651.
22
R.S.C. 1952, c. 171.
23 For an analysis of this case, see Laskin, "Freedom of Religion and the Lord's
Day Act-The Canadian Bill of Rights and the Sunday Bowling Case" (1964)
42 Can. Bar. Rev. 147; Godfrey, "Freedom of Religion and the Canadian Bill
of Rights" (1964) 22 U. of Tor. Fac. of Law. R. 60. See also the explanation
of this decision by Ritchie J. in Drybones, [1970] S.C.R. at 293-6.
24
For a analysis of these and other points with reference to the Drybones case
see Bowker, (1970) 8 Alberta L.R. 409; Leigh, "The Indian Act, the Supremacy
of Parliament and the Equal Protection of the Laws" (1970) 16 McGillL.J. 389;,
and Sinclair, "The Queen v. Drybones: The Supreme Court of Canada and the
Canadian Bill of Rights" (1970) 8 Osgoode Hall L.J. 599, and Smith, "Regina
v. Drybones and Equality Before the Law" (1971) 49 Can. Bar. Rev. 163.
20
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Unquestionably the most surprising construction of the Bill was
given by Chief Justice Cartwright who reversed his previous position.
He stated that his reasoning in Robertson and Rosetanni was erroneous and he adopted the position of Davey J. A. in R v. Gonzales,'
5 This
a position that he had repudiated in Robertson."
reasoning is to
the effect that Federal legislation enacted prior to the Bill of Rightsv
must be "construed and applied" (section 2) so as not to infringe
rights and freedoms guaranteed in the Bill. If this is not possible, the
legislation is to prevail despite the Bill of Rights.

It was Pigeon J. who gave the most reasoned dissent on this
point. His opinion is consistent with the interpretation he gave to the
Bill of Rights years earlier as a Professor of Constitutional Law.,

He classified "construe and apply" as the "crucial words" in
section 2 of the Bill.' For Pigeon J. these words signify no more than
a canon of construction. Admitting that the notwithstanding clause
in this section mitigates against adopting this line of reasoning, he
then sets off section 2 against section 1 to justify his position.
[I]n seeking to give effect to some words in Section 2 that cannot for obvious
reasons be applicable to any existing law, one must always bear in mind the
very starting point of the Bill, namely that the rights and freedoms therein
recognized are declared as existing, not as being introduced or expanded.
25
26
27

(1962) 32 D.L.R. (2d) 290.
[1970] S.C.R. 286-7.
"Une regle d'interpr~tation ne met pas de c6t6 un texte formel, et c'est cela qui
a donn6 au 'Bill of Rights' federal une portee extr~mement limit6e. Ce texte n'est
qu'interpr6tatif, du moins dans la plupart de ses dispositions. I1d6elare que les
lois ne doivent pas 8tre interpret6es comme ayant tel effet. Cons&juence: il n'a
pas pour effet de changer les lois antdrieures qui sont parfaitement explicites,
parce qu'une rfgle d'interpr6tation ne change pas un texte qui est clair. C'est
ainsi, par exemple, que la Cour supreme a r6cemment d6cid6 que le 'Bill of
Rights' n'a pas eu pour effet de faire disparaitre la Loi du dimanche (Robertson
c. La Reine, 1963, R.C.S., 651). Le 'Bill of Rights' d6clare que nulle loine doit
Etre interpret e de fa on h porter atteinte ALdiverses libertes et notamment A la
libert6 de religion. On a donc d6cid6 que ceci n'a aucunement pour effet de
modifier la Loi du dimanche, parce que cette loi est claire. Si le Parlement fed6ral
voulait la changer, il faudrait qu'il le fasse, soit par une modification directe, soit
par une manifestation pr6cise, non equivoque, de sa volonte6 de la changer. Une
regle d'interpr6tation ne modifie pas un texte explicite. En fonction de cela, il ne
faut pas s'6tonner si ]'on a tant de misere A trouver des arrets qui donnent un effet
au 'Bill of Rights.' Etant essentiellement en forme interpr6tative, il pose des
r~gles qui ne sont applicables qu'en autant qu'elles sont conciiables avec lest
textes l6gislatifs existants."

Pigeon, Redaction et interpretationdes lois (1965), 51.

See too Laskin, "Can-

ada's Bill of Rights: A Dilemma for the Courts ?" (1962) 11 LC.L.Q. 519, for
a similar interpretation.
18 [1970] S.C.R. at 304.
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If in Section 1 the Act means what it says and recognises and declares existing
rights and freedoms only, nothing more than proper construction of existing

laws in accordance with the Bill is required to accomplish the intended result.
There can never be any necessity for declaring any of them inoperative as coming
in conflict with the rights and freedoms defined in the Bill seeing that these are
declared as existing in them. Thus, it appears to me that Section 2 cannot be
construed as suggested by respondent without coming in conflict with Section
1.29

As to existing legislation he states that paramount effect should be
given to section 1 insofar as "it is the provision establishing the
principle on which the whole Act rests.""0
Pigeon J. reads the words in section 1-"It is hereby recognized and declared that in Canada.. ."-as if it was written, "It iq
hereby recognized and declared that in every law of Canada .. ""
One possible reading of section 1 is that the opening paragraph
expresses the shared values of Canadians generally or, as Pigeon J.
would have it, the principles underpinning the Bill. Consequently, these
principles "recognized and declared" to "have existed" and "to exist"
in Canada in section 1 are to override inconsistencies in "every law
of Canada" (section 2) as the latter phrase is defined in section 5(2).
The majority opinion gave pre-eminence to the notwithstanding
clause of section 2. To do otherwise, it was argued, would be tantamount to holding that this clause was "superfluous."" 2 It is unquestionable that the Bill is not crystal clear on this point, but viewing the
question globally the majority opinion is both justifiable and desirable.
A discussion of the equality before the law clause in section l(b)
invariably leads to a comparison with the equal protection clause in
the American Constitution. It is evident that all legislation is inherently discriminatory or unequal. For example, income tax provisions levy a higher rate of tax on higher earnings and a great deal
of legislation differentiates between minors and adults.3" Such legislation is based on the classification of persons or property and it is not
29

Ibid., p. 305.

80

Ibid.
See ibid., pp. 306-7. Obviously, discriminatory federal legislation has existed
and does exist. As to why this clause was put into the Bill, see, Tarnopolsky,
supra, fn. 5 at pp. 90-2.
Ibid., p. 294. See also, Lysyk, supra, fn. 12 at pp. 144-5.
See, e.g., the Tobacco Restraint Act, R.S.C. 1952, c. 266. (It is an offence to
give or sell cigarettes to a minor under sixteen years of age or for such minors
to smoke in a public place.)

81
82

83
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necessarily contrary to the "equality before the law" or "equal
protection" clauses.
In the United States, for a classification not to offend the equal
protection clause, it must be reasonable. This in effect supposes that:
(1) all persons within the same class be treated equally; (2) the legislation must be pursuant to a legitimate legislative purpose; (3) the
classification is a reasonable one bearing some relation to the purpose
of the legislation: and (4) that, where classifications are based on
race or colour they must be necessary and not merely reasonably
related to the purpose of the legislation. Use of the Brandeis brief in
the United States permits the courts to decide on broad policy grounds
whether the classification is reasonable.
Professor Bowker has suggested that the argument that the liquor
provisions of the Indian Act are of a protective nature and not discriminatory has "considerable force."' He makes the following
paternalistic analogy-" 'We are doing this for your own good' can
apply to Indians as well as to children who are chastised by their
parents."3 To support his position he cites from State v. Rorvick,:' a
decision of the Supreme Court of Idaho. In this case a bare majority
upheld legislation that prohibited liquor sales to Indians. The dissenting opinion characterised the decision as follows:
The real basis of the majority opinion is that the Indian as a race is more
responsive to the baneful effects of intoxicants than any other race resident in
our state. This is so because some ancient court has said so, and other courts
have accepted the conclusion, all without inquiry or judicial determination. So,
by means of mythology and folklore, it has become established beyond further
question.
37
Injustice does not become venerable with age.

The better reasoning lies perhaps in the dissenting opinion that would
have held the state legislation unconstitutional.
The problem with Rorvick is that nowhere in the decision is there
allusion to facts that would uphold the classification as reasonable. In
American jurisprudence there is a presumption that a classification
31

Bowker, supra, fn. 24 at p. 414.

35 Ibid., p. 415.

86

"

(1954) 277 P. 2d 566 (S.C. Idaho).
Ibid., p. 576. One is reminded of the judicial notice that the Court took in
R. v. Pickard (1908) 14 C.C.C. 33 (Dist. Ct. Alta.) to the effect that "Indians
are so constituted as to be unable to withstand the appetite for liquor and unable
to take it in moderation .... (P. 36).
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is reasonable if any set of facts can be assumed to justify the classification. However, classifications based on colour and race are usually
deemed to be discriminatory on their face and no rational facts are
assumed that would validate them."
Professor Bowker also cites some old United States Supreme
Court decisions to buttress his case.' What the Supreme Court of the
United States would have done with a Drybones type case in 1969 can
only be speculative.'" However, following old American cases in this
instance would be akin to following the reasoning in Plessy v. Ferguson" in 1952 before the Court had decided Brown.'" After all, before
Brown over fifty years of American jurisprudence had extended the
"separate but equal" doctrine of Plessy across the United States.
Assuming that liquor legislation extending only to Indians can
somehow be justified as a protective and not a discriminatory measure, there is always a lurking suspicion that the reverse is closer to
reality. Concerning Indian legislation in the United States, it has
been pointed out thatFor a long time Indians have been asking for the repeal of various ancient
statutes, mostly dating from the era of the Indian wars, which make it illegal
for Indians to buy liquor or ammunition or to sell various classes of livestock,
agricultural implements, or cooking utensils ....
See, e.g., McLaughlin v. Florida(1964) 379 U.S. 184. (The Court struck down
a Florida statute that forbade unmarried blacks and whites of the opposite sex
to habitually live and occupy the same room at night.)
In Drybones the Attorney General of Canada argued as follows:
"It is submitted that legislation enacted by Parliament should not be
construed as abrogating, abridging or infringing the rights and freedoms
enumerated in the CanadianBill of Rights in the absence of clear evidence
that its true design and effect are to discriminate against certain persons in
the sense of placing them at a disadvantage, in the broad sense, in relation
to the rest of the community without regard to any reasonable and legitimate object unrelated to the prohibited criteria of race, national origin,
colour, religion or sex. There is nothing before this Honourable Court
to support the conclusion that Section 94 of the Indian Act is legislation of
that nature." (Factum of the Attorney General of Canada, p. 7).
As concerns racial classifications this is a reversal of the burden of proof rule
as it exists in the United States.
39 Bowker, supra, fn. 24 at p. 416, no. 20.
,0 Mr. Justice Douglas has written that liquor restrictions which apply only to
Indians could be ruled constitutional insofar as they are a protective measure
(We the Judges (1956), 399.).
41 (1896) 163 U.S. 537 (holding that separate but equal facilities for whites and
blacks did not violate the 13th and 14th amendments of the Constitution).
Hall J. in Drybones [1970] S.C.R. at p. 300 refers to this doctrine.
42 Brown v. Board of Education (1954) 347 U.S. 483 (overruling Plessy, it was held
that segregation of school children in "separate but equal " facilities was
contrary to the 14th Amendment equal protection clause.)
8
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Every anti-discrimination bill so far introduced on behalf of Indians has
been opposed by the [Indian] Bureau. Sometimes the argument is that the
discriminatory laws to which Indians object-e.g., the law which requires
Indians to secure the approval of Government officials before selling their
liens or chattel mortgages-are
own cattle, even after they have paid off any
43
really necessary for the Indian's protection.

One should keep in mind that such race classifications are made by a
white government and condoned by white courts with regard to a
conquered race."
However careful we may be about constructing a theory about
protecting Indians with Federal "protective" liquor legislation, the
particular legislative situation in Canada does not support Professor
Bowker's contention that "the Indian Act including the liquor provisions are protective and not discriminatory."' 5 Section 95 of the
Indian Act" provides that a province can by way of proclamation
make exceptions to sections 93 and 94 of the Act. Thus a province
can provide that intoxicants can be sold to Indians who can possess
such intoxicants off a reserve. Furthermore section 96A of the Act
permits Indian Bands to vote for "wet" reserves. What neither
Indians nor a province can do away with is the penal provision in
the Indian Act in section 94(b) which makes it an offence to be
intoxicated.
At present, Indians can purchase and consume intoxicants in all
provinces.'7 As well many Bands have opted for "wet" reserves." So
called "protective" legislation usually implies that Indians are to be
deprived of intoxicants, at least to a large extent. However, such
privation does not seem to be the purpose nor the effect of the
Indian Act. Essentially, the Act provides special penalties for Indians
who manufacture intoxicants or who are intoxicated-two measures
that doubtlessly have little or no effect on Indian drinking. It seems
43 Cohen, "The Erosion of Indian Rights, A Case Study in Bureaucracy" (195253) 62 Yale L.J. 348, 356-7. For similar provisions in Canadian law, see, e.g.,
ss. 32 and 42-50 of the Indian Act.
"
State v. Rorvick, supra, fn. 36 at p. 575 (dissident opinion).
,5 Bowker, supra, fn. 24 at p. 414.
46 As amended by "An Act to Amend the Indian Act," S.C. 1956, c. 40, s. 23.
47 The Canadian Corrections Association, supra, fn. I1 at p. 30.
48 Ibid., p. 32. As of July 1966, out of 529 Bands in Canada 215 held referendums
and of these 177 voted for "wet " reserves.
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rather difficult to justify the liquor provisions of the Act as "protective" legislation. 9
Perhaps weighing most heavily on the dissidents in Drybones was
the added responsibility that the majority opinion would give to the
judiciary-a responsibility that was not made sufficiently clear by
Parliament.5" Pigeon J. was fearful of the effect the decision would
have on Indian legislation generally.5 However, although the majority
recognised the difficulties that can arise, they believed that in any
event effect must be given to the Bill of Rights.5
H. THE IMPLICATJONS OF DRYBONES

Since Drybones the Bill of Rights has often been pleaded" but
only one case has as yet found its way to the Supreme Court of
Canada. In Smythe v. The Queen,"' the accused was charged with
income tax evasion of $289,372.33 as well as with making false and
deceptive statements in his tax returns for the years 1964-67 inclusive.
Smythe's main submission was that section 132(2) of the Income Tax
Act5' offended against the Bill of Rights insofar as the Attorney
General could in his discretion proceed by way of indictment or by
summary conviction. The former procedure provided for more severe
penalties than the latter. Smythe would seem to be a monument to
Pigeon J.'s dissent in Drybones.
49

10
51
81
53

54
"5

It is doubtful whether the rather weak provisions of s. 94 (supra, at fn. 17) will
operate as a deterrence. Considering that similar provisions were in the first
Indian Act (S.C. 1868, c. 42, ss. 12-13) and that the Indian liquor problem has
not been solved is ample proof. We can note as well, that the much more
severe penalties against the use of narcotics has had little effect as a deterrence
on Canadians-and has not served as a protection for our children.
The Canadian Corrections Associations, ibid., p. 28 suggested the following
preventive measures concerning intoxicants.
"There are communities and reserves where agencies such as Alcoholics
Anonymous or alcoholism foundations could well take more initiative.
The churches and other service organizations might well re-examine their
role. Similarly, realistic alcohol education programs by provincial and
territorial governments, aimed specifically at the older people, seems
warranted."
Drybones at [1970] S.C.R. 287-8 (Cartwright C.J.).
Ibid., p. 303.
Ibid., p. 298.
For a list of cases bearing on the Bill of Rights since Drybones, see Appendix I
of the submission of The Constitutional and InternationalSub-Section, Ontario
Branch, CanadianBar Association to the Special Joint Committee of the Senate
and the House of Commons on the Constitution of Canada (June 1971).
(1971) 19 D.L.R. (3d) 480.
R.S.C. 1952, c. 148 as amended.
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In an opinion of the Court given by Fauxteux C.J. it is

stated that the discretion given to the Attorney General was
part of the British and Canadian conception of equality before the
law. The Court was "unable to infer from the provisions of the
Canadian Bill of Rights any suggestion that Parliament differed from
that view or had any intention to depart so radically from that state

of the law."" This holding coincides admirably with the dissident
opinions in Drybones"7 and in effect it could sterilise the latter
decision.

It was also stated that if Smythe's submission was accepted thirty
sections in the Criminal Code as well as sections in forty other statutes

would be rendered inoperative. This the Court felt would be destructive of statutory ministerial discretion.' What the Court did not point
out is that the choice of proceeding-whether by indictment or summary procedure-in criminal cases is quite frequently a choice that
is made at the discretion of the policeman who draws up the charge.
There are no standards or criteria in the Criminal Code to guide a
policeman in the exercise of his discretion.
To say that the Court retreated from Drybones may be an understatement. 9 To the extent that this is so, the analysis that follows may
be an exercise in futility. However, since in Pope's words "hope
springs eternal in the human breast," the exercise will be pursued.
56
57

6

59

Supra, fn. 54 at p. 485.
See, e.g., Drybones at [1970] S.C.R. 306-7 (Pigeon J.).
The Court endorses (at pp. 484-5) the holding in R. v. Court of the Sessions of
the Peace, ex parte Lafleur [1967] 3 C.C.C. 244, 248 where the Quebec Court of
Appeal rejected an argument similar to that made in Smythe. An analogy was
made in that case between a decision to prosecute and what charge or charges
to lay, with the discretionary power to decide whether to proceed by way of
indictment or by summary conviction. This is obviously a fallacious analogy.
If the facts only permit the laying of a common assault charge (s. 231, Criminal
Code) and two accused are to be charged, the Crown can proceed against one
accused by way of indictment (s. 231(l)(a)) and against the other by way of
summary conviction (s. 231(1)(b)). This is quite a difference from deciding
whether to lay a charge and/or what charge or charges to lay. In the latter
instances the Crown's discretion will be limited to some extent by the facts of
the case. As well, if on any set of facts the Crown decides not to prosecute,
discretion is exercised in favour of the individual concerned.
See too the Criminal Records Act (1969-70), 18-19 Eliz. II, c. 40, where a
distinction is made with reference to pardons depending on whether the conviction was by way of summary conviction or by way of indictment.
The Smythe Court was composed of Fauteux C.J. and Abbott, Martland, Judson, Ritchie, Hall and Spence JJ. Those Justices that would seem to be most
uncomfortable with the Drybones interpretation are Fauteux C.J. and Abbott,
Pigeon and Laskin JJ. The five Justices seemingly most favourable to a
vigorous interpretation of the Bill of Rights appear to be a "weak five" if they
could concur with Fauteux C.J. in Smythe without as much as writing separate
opinions.
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What does the Bill of Rights reach? To what extent can contractual arrangements and provincial legislation be reached by a
reasoned application of the Bill of Rights?
A.

Contractual Arrangements

Contractual arrangements that fall under the definition of a "law
of Canada" in section 5(2) of the Bill of Rights are of course subject
to the provisions in the Bill. As well, if the Bill of Rights was made
to follow federal spending, it could be made applicable to a great
many private contractual arrangements. For example, federal expenditures on housing could require that contractors, sub-contractors,
suppliers and others engaged in the building, repairing, renovating,
leasing or sub-leasing of such property to which the federal government has contributed funding, be contractually bound to section 1
of the Bill of Rights."
The Whitfield" case is an example of the reach of federal power
to what is ostensibly private contractual arrangements falling under
section 92, head 13 of the B.N.A. Act.
By an exchange of notes in 1955 with the United States, the
Canadian Government provided for the establishment of an early
warning system in Canada (the Dew Line). Special provisions were
included to restrict contact between the Eskimos and white men. 2
The initial contract for the establishment of this defence system was
60

See, e.g., Canada, S.O.R. 1955 v. 2, p. 1251 (concerning discrimination by

contractors under contract to the federal government.)

61

41

Whitfield v. CanadianMarconi Co. (1965) Superior Court, Montreal, No. 561,
864 (not reported). This case is reproduced in Marx, Droit constitutionnel:
jurisprudence, notes et documents, 398 (La Librairie des P.U.M., 1971); aff'd.
[1968] Q.B. 92 (Que. C.A.); aff'd. (1968) 68 D.L.R. (2d) 766 (Supreme Court);
re-hearing refused [1968] S.C.R. 960.
S.13 of the Agreement laid out the non-fraternization policy of the Government.
13. Matters Affecting Canadian Eskimos
The Eskimos of Canada are in a primitive state of social developmentIt is important that these people be not subjected unduly to disruption of
their hunting economy, exposure to diseases against which their immunity is
often low, or other effects of the presence of white men which might be
injurious to them. It is therefore necessary to have certain regulations
to govern contact with and matters affecting Canadian Eskimos...
(b) All contact with Eskimos, other than those whose employment on any
aspect of the project is approved, is to be avoided except in cases of emergency. If, in the opinion of the Department of Northern Affairs and
National Resources, more specific provision in this connection is necessary
in any particular area, the Department may, after consultation with the
United States, prescribe geographical limits surrounding a station beyond
which personnel associated with the project other than those locally engag[Continued on page 871
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given by the United States to the Western Electric Corporation of
New York. Subsequently, the Foundation Company of Canada
received a contract from Western Electric, and in turn Foundation
sub-contracted part of the work to the Canadian Marconi Company.
John Terrence Whitfield was hired by Marconi for work on the Dew
Line.
The Foundation/Marconi contract was made subject "to all
treaties, laws, regulations, ordinances and other rules of the United
States of America and Canada and of the Territory or political subdivision wherein the work is done, or of any other public authority,
which are applicable to the type of work to be performed by Marconi
and its sub-contractors ... ."I' Whitfield's contract contained a no

fraternisation or association with Indians or Eskimos clause6' that
stemmed from the Agreement signed by Canada and the United
States.
Whitfield became enamoured of a Miss Ann Witaluk, a twentysix years old Eskimo. She was not the "primitive" Eskimo that one
would think may have needed protection. Her experience included,
being a hostess for Air Canada, working in the Montreal General
Hospital and being an interpreter for the Department of Health and
Welfare. She spoke four languages and had a nurse's assistant
diploma. Whitfield was discharged for consorting with Miss Witaluk
at Great Whale River in Quebec. The factual setting does not coincide
with the avowed purpose of forbidding fraternisation so as to "protect" Eskimos. 5
ed, may not go or may prohibit the entry of such personnel into any defined
area ....

Dew line Agreement, Canada Treaty Series, 1955, No. 8. See also s. 14 of the
BMEWS Agreement, Canada Treaty Series, 1959, No. 12.
Undoubtedly the Government was in good faith. The new policy limitations
of 1959 were made "entirely on the basis of' improper relations 'with Eskimo
women." As well, separation of the races was to be discouraged unless in a
medical emergency. See Whitfield's factum at the Court of Appeal at pp. 35-6.
Nadeau J. makes reference to these policy statements. (See, Marx. supra, fn.
61 at p. 406.)
03
Nadeau J. refers to this clause, see Marx, supra, fn. 61 at p. 404.
64 The clause read as follows:
"Indian and Eskimo villages are considered out of bounds and personnel
are prohibited from fraternization or association with the native population
except in special circumstances. Infringement of these orders is cause for
discharge."
Cited in Marx, supra, fn. 61 at p. 398; [19681 Q.B. 92.
Or Boyce Richardson recently reported that the Great Whale Recreation Association, which has the only bar in the area, adopted a by-law which prohibits
the serving of liquor to Indians or Eskimos. The Montreal Star, July 5, 1971
at p. 31.
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Whitfield pleaded that the no fraternisation clause in his contract
was contrary to public order (article 13, Civil Code) and to the
Canadian Bill of Rights. Nadeau J. upheld his dismissal as not being
contrary to article 13 and he stated that the Bill of Rights did not
apply since this was a contractual arrangement between individuals
in Quebec. This was affirmed on appeal. However, Owen J.A., without
deciding whether the Bill applied or not, felt obliged to justify that
Whitfield's "right to liberty" (section I(a)) or "freedom of assembly
and association" were not contravened by the clause in his contract.
The Supreme Court affirmed in an oral judgment which simply stated
that the particular clause did not offend public order."
The Agreement between the United States and Canada, in virtue
of which the non-fraternisation clause found its way into Whitfield's
contract, does not fall under section 5(2) of the Bill of Rights. An
international agreement, or a treaty for that matter, to operate a
change in Canadian law would require legislative action by Parliament. 8 This agreement was thus not "a law of Canada." However,
if one can flippantly say "that it comes to the same thing" 9 this would
be the classic occasion. For in effect whoever took a Dew Line contract would have had to accept the non-fraternisation clause.
In the result it would seem that the Government can escape the
provisions in the Bill of Rights notwithstanding that it was adopted
by Parliament. As well the Government can extend the provisions in
the Bill without parliamentary sanction. The door was most probably
left ajar unknowingly."0
68

[1968] Q.B. at 94-5.

(1968) 68 D.L.R. (2d) 766.
6S The application of this Canada/United States Agreement was discussed in
R. v. Canada Labour Relations Board, ex parte Federal Electric Corp. (1964)
44 D.L.R. (2d) 440,453-6 (Man. Q.B.).
69 In re the Regulation and Control of Radio Communication in Canada, [1932]
A.C. 304, 312, where Viscount Dunedin made this statement in relation to the
powers of Parliament as to a convention signed separately by Canada and a
British Empire treaty coming under s. 132 of the B.N.A. Act. This reasoning
7

was later discarded in the labour relations case, A.-G. for Canada v. A.-G. for
Ontario [1937] A.C. 326, 351.

70

A determined court can close many a left open door. See, e.g., Shelley v.
Kramer (1948) 334 U.S. 1. (The Court held that state judicial action falls
under the equal protection clause, thus making judicially unenforceable a
restrictive racial covenant in a private contract.)
Professor Bruton in "The Canadian Bill of Rights: Some American Obcervations" (1961-62) 8 McGillL.J. 106, 117-8 gives the following example that he
suggests may not be reached by the Bill. Noise made by private aircraft near a
private airfield makes useless a nearby chicken farm. The result he suggests
(Continued on page 89]
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Provincial Legislation

Provincial legislation that falls under section 129 of the B.N.A.
Act and that is therefore subject "to be repealed, abolished, or altered
by the Parliament of Canada" would be subject to the Bill of Rights."'
Similarily, regulations adopted by a provincial board, to which the
federal government had delegated powers, would fall under the Bill,
at least in their federal aspect.72 However, if this aspect could not be
severed from a provincial aspect, the regulations adopted under a
provincial statute would be likewise subject to the provisions of the
Bill.73 Provincial legislation adopted by Parliament would also be
controlled by the Bill in its federal application.

The question explored below concerns the effect of the Bill of
Rights on provincial legislation that is adopted by Parliament. Illustrative of this referencial legislation is the Quebec Jury Act.7 How
is the discrimination on account of sex in this Act affected by the Bill
of Rights?

11

72

7

is not "deprivation of property by governmental action." The only action he
envisages is one for damages from the airplace owners under the law of nuisance.
This is arguable. It is" a law of Canada " that will " authorize the abrogation,
abridgement, or infringement " (s. 5(2)) of the "enjoyment of propetty" (s. 1).
The federal government will authorize the location of the airport and everything
else connected with it as Johannesson v. The Rural Municipality of West St.
Paul [1951] S.C.R. 29 well illustrates.
See Schmeiser, Civil Liberties in Canada (1964), 39-41. Professor Schmeiser
also cites an article (p. 41, fn. 2) by Gordon (" The Canadian Bill of Rights "
(1961) 4 Can. Bar. J. 431), where it is suggested that the Bill would reach provincial legislation concerning subjects that could come under federal law by the
operation of the paramountcy doctrine.
The Prince Edward Island Marketing Board v. Willis [1952] 2 S.C.R. 292. It
is not clear whether the Governor-in-Council delegated powers to the Board
as such or to the individual members of the Board.
Assume that a regulation of the Prince Edward Island Marketing Board providing that only males can grade potatoes is struck down by the Supreme Court
in its federal application. It is difficult to conceive how the regulation can
subsist in its provincial application.
Consider, too, the Motor Vehicle Transport Act, S.C. 1953-54, c. 59, s. 3(2),
which provides that a provincial board can licence interprovincial transport
" upon the like terms and conditions and in the like manner as if the extraprovincial undertaking operated in the province were a local undertaking."
This legislation was held valid in Coughlin v. Ontario Highway Transport Board
[1968] S.C.R. 569. Assuming that certain "conditions" violate the Bill of
Rights and are thus inoperative as concerns a federal undertaking, how can both
the federal and provincial undertakings operate under "like terms and conditions "?

14

R.S.Q. 1964, c. 26.
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Section 534 of the Criminal Code adopts provincial legislation
as concerns the qualifications for jurors who serve on criminal juries.'"
Consequently, to the extent that Parliament has adopted provincial
jury legislation, this legislation becomes "a law of Canada" subject
to the Bill of Rights in its federal application.

The latter statement must be valid, otherwise Parliament could
intentionally circumvent the Bill without resorting to the notwithstanding clause, or it could infringe on the "rights and freedoms" in
section 1 unknowingly. If the statement is invalid, Parliament could
today disenfranchise a group of Canadians by incorporating provincial
legislation which so disenfranchises the group"--or Parliament could7
even adopt foreign legislation that suits its discriminatory tastes,
As well, Parliament could possibly circumvent the Bill unknowingly.

Section 3 of the Bill of Rights instructs the Minister of Justice to
ascertain if any purposes or provisions of bills presented in the House
are inconsistent with the Bill of Rights. Should not the Minister also
report on inconsistencies in federal legislation about to be enacted by

way of adoption of provincial statutes-or as to amendments of
provincial law, already incorporated into federal law, which would
modify the federal law? If federal legislation by adoption is not made

subject to the Bill of Rights, a mockery can be made of this latter
enactment.

The Quebec Jury Act provides that a juror must be twenty-one
years of age, a Canadian citizen, an owner of property valued at a
8
This is obviously
certain amount or a tenant paying rent, and a male."
76 This section provides that:

76

" 534. (1) A person who is qualified and summoned as a grand or petit
juror according to the laws in force for the time being in a province is qualified
to serve as a grand or petit juror, as the case may be, in criminal proceedings
in that province ....
In 1920 the Federal government disenfranchised most Orientals by providing
that persons disenfranchised by provincial legislation were disqualified for
federal elections. See Ward, The Canadian House of Commons (1950), 236,
reproduced in Lyon and Atkey, Canadian Constitutional Law in a Modern
Perspective (1970), 476.

77
78

The device of legislation by adoption of foreign laws was held valid in A.-G. for
Ontario v. Scott [1956] S.C.R. 137.
S. 2. The minimum property valuation for residents of Montreal or Quebec
is $4000.00 or a tenant paying a minimum rental of $500.00 annually. These
figures are lower for other cities, towns or municipalities.
Bill 34, "An Act to Amend the Jury Act" (1971) (2nd session, 29th Legislature) would require only that persons be proprietors or tenants, and it would
make provision for female jurors. However, s. 5(a) would provide that a female
who does not wish to serve can simply advise the sheriff within ten days, and
she is then automatically exempt from jury service for twelve months. Males
are not so favoured. is not this new proposed provision also sex discrimination ?
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contrary to section 1 of the Bill of Rights which clearly prohibits
discrimination on account of sex. In the Paul Rose trial Nichols J.
dismissed a motion to reject the jury on grounds of discrimination.
He held that since the Jury Act was provincial legislation, the Bill
of Rights did not apply."9 It is difficult to envisage how such a holding
can be maintained.
Before the question was decided, the provinces attempted to
regulate juries sitting on criminal matters, under the guise of administering justice (section 92(14) of the B.N.A. Act). Early decisions
established that a trial with or without a jury is a question of criminal
procedure (section 91(27)) and not related to the administration of
justice or to the organisation of the courts."0 Likewise, it is now settled
law that the fixing of the number of grand jurors8' and their selection
and summoning is a matter of criminal procedure and thus under
federal jurisdiction." The Federal law which refers to and applies
provincial enactments as to jurors is intra vires9 3 If Parliament is
content to adopt and use local jury lists, it takes them as they come-subject to Parliament's right to intervene at any time ' with legislation."0

Parliament has already clearly and forcefully intervened. The
Bill of Rights controls all federal legislation including necessarily
referential legislation or legislation by adoption. Any section of the
Quebec Jury Act which is contrary to the Bill of Rights should be
held inoperative as concerns criminal proceedings. Consequently, the
Quebec provision (voted by men) permitting only males to sit on
juries should be inoperative."
70

He recommended that legislation be adopted to give women equal rights to
serve as jurors.

(The Montreal Star, January 30, 1971 at p. 3).

A similar

motion was also rejected by Mr. Justice Chevalier in the Raymond Cormier
case. He too found the Quebec jury system as contrary to fundamental
principles. (The Montreal Star, March 24, 1971 at p. 1.)
80

R. v. Bradshaw 38 U.C.Q. 564; R. v.Plante (1891) 7 Man. L.R. 537 (Man. C.A.).

81 The Queen v. Cox (1898) 2 C.C.C. 207 (N.S. C.A.).
82 The King v. Walton (1906) I1C.C.C. 204 (Ont. C.A.).
83 R. v. O'Rourke (1882) 1 O.R. 464 (Ont. C.A.).
84 In re Chantler (1905) 9 O.L.R. 529, 537 (Ont. C.A.).
85
See, e.g., Marx, "Language Rights in the Canadian Constitution
2 R.J.T. 239, 255-6.

"

(1967)

16 If this provision is inapplicable in criminal proceedings does this mean that
both males and females can sit as jurors, insofar as there would be no provision
as to the sex of jurors? If this is so, can a judge order the sheriff to prepare
lists of males and females for jury'service in a criminal proceeding?
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There is a great deal of legislation by adoption in Canada that
would necessarily be subject to Bill of Rights safeguards. If federally
adopted provincial legislation is held to be inoperative in the application of federal law, it would remain a valid subsisting law in the
application of provincial law. Although this is true in legal theory, it
is difficult to imagine a provincial legislature that could long live with
a portion of a statute held to be discriminatory by the Supreme Court
of Canada. Such subtle distinctions, made in law review articles, are
seldom appreciated by the voters.
CONCLUSION

I have attempted to show in this paper, where the Bill of Rights
was supposed to lead, where it has taken us, and some areas of law
that it could possibly reach. What it could reach is only limited by
our judicial ingenuity, as a comparison with American Bill of Rights
jurisprudence would indicate.
As yet the Supreme Court can hardly be said to have fashioned
the Bill into the instrument many hoped it would be when they hung
it on their walls in the early 1960's. Perhaps the Court needs more
direction to overcome its hesitancy to strike down a federal statute.
The principle of the sovereignty of Parliament still weighs heavily on
the courts. It does not offend this principle to the same extent to
decide civil liberty issues on the basis of the division of powers.
Firstly, because this method of reasoning has been consecrated by a
century of jurisprudence, and also because it does not essentially
detract from the sovereignty of parliament, it simply tells us which
legislative body has or has not the jurisdiction to adopt discriminatory legislation in a particular field. Possibly an entrenched Bill
is required if we intend the courts to take a more vigorous course in
protecting civil liberties through judicial review.
It has been suggested that the positivist, mechanical reasoning,
and the self-perceived insulation from social, political and economic
realities of the Supreme Court will hinder any powerful interpretation
of the Bill as the basis for safeguarding civil liberties.87 There is undoubtedly a great deal of truth in this observation. However, time,
experience and new faces on the Court will hopefully change its
orientation. It took the American Supreme Court generations to reach
87

Sinclair, supra, fn. 24 at p. 608.
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its present sophistication in civil liberties matters. Judically protected
safeguards are brewed slowly-they are remote from our present day
instant 'beverage era.
Yet, Writing after reading the Smythe case, the optimist can well
become pessimistic.
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