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Politics decides U.S. missile deployment
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The rights charter would not cancel Bill 101
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Trudeau and Lévesque both wrong

The rights charter would not cancel Bill 101

By HERBERT MARX

Prime Minister Trudeau has given
English-speaking Quebecers the im-
pression that the propesed federal
Charter of Rights will substantiaily
modily Bill 101 and protect their lan-
guage rights. This s [alse.

Premier Lévesque has given
French-speaking Quebecers the im-
prassion Lhat the charter would de-’
gtroy French language rights in Que-
b, Thas 15 equally [alse.

This is the bitler political ireny in
Quebee,

I have been told by many English-
speaking people that they are in fa-
vor of the proposed lederal charter
because it will change Ball 101. But
ihe charter will defimitely not change
Bl 101 provisions that prokibat balin-
guiel commercial signs. Your Quebee
company will sull have to have a
French name. And English, Ameri-
can and Russisn immegrants will stll
have to send thewr children to French
schools in Quebee.

IF you believe olherwise, you are
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# Herbert Marsz, formerly a profes-
sor of constitetional law, iz Liber-
&l MNA for D'Arcy MoGee.

dreaming in color. The anly aspect of
Balll 101 that will be affected is that
the chartér as now writtén would
permit Canadian citizens whose
mother tongue is English, or whose
pramary instrwction was in English in
Canada, to send their children to
Emglish schools in Quebec.

The Quebee Liberal party pasition
on the charter has been constant dur-
ing the past year. We have repeated
our opposition to the charter in and
owt of the National Assembly for the
past 12 months.

Personally, 1 did not have Lo be
convinced to vole [or the constitu-

tional resolution last week in the Na-
tsonal Assembly. I was always con-
vinced that the federal mitiative was
wrong in law and wrong in princi-
ple

I did not vote with the Parti
Québécais; I voted mey principles and
I voted with the other provincial leg-
iszlatures that also voted similar reso-
lations condemning the federal ini-
tative.

Violated principle

In the recent Supreme Courl deci-
shon, all nine justices agread that the
federal package wnilaterally modi-
{ies provincial legislative powers.
According to six of the justices, such
umilateralism violates the federal
principle that is the basis of our fed-
eral system.

“The federal principle,” the court
wrote, “cannol be reconciled with a
stale of alfairs where the modifica-
tion of provincial powers could be
obtained by the untlateral action of
thee lederal authorities.”

The federal proptisal is unconsiii-
tional for a simple reason, In order to
modify the constitution, two rules
must be respected, the written as
well as the unwritten law.

The written law s neutral on thiz
point. All mne justices gaid that it
would be legal for the federal gov-
ernment to proceed to London.

However, six justices wrote that
{he unwritten law (the eonstituticnal
convention) prohibits such unilaterat
federal action without the support of
@ substantial majority of the prov-
imces.

The confusion in people's minds
arises from the fact that the court
heeld the federal package “legal” but
“uneonstitutional in the convertional
sense.” An important point in this de-
bate, however, is that the court also
stated that a constitutional conven-
taon (unwritten law) is at times more
important than the written law, Here
is an example:

For a bill to become law, it must

pass the House of Commons and (he
Senate, and be signed by the pover-
nor-general. If he refuses Lo sign a
bell for whatever reason, the bill can-
not become law.

In such a case, the courts would
have to hold that the governor-gener-
al acted legally. 1t is only a constilu-
tional convention {the unwritten law)
that requires the governor-general wo
gign each and every bill that is adopt-
ed by both Houses of Parliament.

Happily our governors-general
have always scrupulously respected
this unwritlen constitutional eonven-
Lion.

Canadian way

In zum, it is completely unaccepl-
able that we obtain a constitutionally
protected charter of rights in an un-
constitutional fashion. It is simply
not the Canadian way.

We can bring home the constitu-
tion without delay. All provinces are
now in favor of patrniation. If an

amending formulia cannot later be
agreed upon in federal-provincial ne-
gotiations, then there should be a na-
tional referendums so thai the people
can choose between a federally and a
provincially suggested formula.

As well, we can include a charter
of rights in the constitition as was
by the federal povernment

in Ball C<60 in 1978. The charter
would lmmediately apply to all fed-
eral laws all across Cenada, This
would essentially protect all of our
fundamental freedoms. [t would then
be up to each provinee to accept the
appheation of the charter to provin-
cial laws. The people in each prov-
inee would tell their provineial gov-
ernment how Lo act al election Lme.

Patrialion of the constitution and a
charter of rights that will elearly
protect Enghsh Quebecers as well as
other minonties should unite, not di-
vide, the country. If we hope to unite
the country, we must respect our fed-
eral constitution. Otherwise we are
heading toward wery serious social
and political struggle in Quebee.

-

Your representalive owes you
not fs industry only but his judg-
ment, and he betrays instead of
serving you i he sacriices it o
Your opuon.

Edmund Burke
Speech o the electors
of Bristol

MNov. 3, 1774

QUEBEC — René Leévesgue
couldn’t remember who sad it, or
where or when, “[ can’l remem-
ber whether it was in the United
States or England; it was in the
Anglo Saxen world, in any case.”
But he summarized Burke farly
elearly on Friday afternoon in his
fimal appeal to the dissident Laber-
alis who were about Lo break, with
ther leader and their party.

The Supreme Court decision

last weck on the federal constitu-
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and for the presecvation of party
amity.

Eo far, one cannot accuse
Lévesque of splitung the Liberals.
Pl

als in 1974 over Bill 22) used Lo
quote that to me,” French saud. *1
wsed to reply with a quole from
Disraeli: “Twere well that mem-
bers rememberad that they were
party men before they were mem-
ars."”

The irony is that French's vote
runs counter to both Burke and
[hgraeli. When the crunch came,
he sided with the clectors of Bris-
Lol

Unlike Scowen, who had worked
for the Pepmn-Robaris task force
on national wnity, and Herbert
Marx, who is a constatutional legal
expert, French is 3 management
consultant who saw the choice in
terms of a brutal pehitical choice:
Claude Hyan, or the people who
had worked to get ham elected.

After 2 1ot of haed surgllowing

Liberals agonize over vote but consciences win

First World War conseription eri-
gis that preceded it. The Minute,
Ortawal billboard showing a band
reaching out of a Union Jack and
crumpling a Fleur de Lys is vi-
sually and psychologically not a
constitutional billboard at all but
an anti-conscription poster,

The 33 Liberals who supported
the motion did not voie for - or
with - the separatisis when they
rose Lo their feek Friday after-
noon. They voted as every Quebee
Liberal party since Adelard God-
bout would have voled,

They voted [romn & conviclion,
as old as Quebec's acceplanee of
the terms of confederation, that
Canadian federalism is not a ver-
tical lnerarchy buot a horizontal di-
vision of powers; that under no
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